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① TheThirdUnitedNationsConferenceontheLawoftheSea(UNCLOSIII)wasconvened
inNewYorkin1973.Itendednineyearslaterwiththeadoptionin1982ofaconstitution
fortheseas—theUnitedNationsConventionontheLawoftheSea.SeeUnitedNations
DivisionforOceanAffairsandtheLawoftheSea(DOLAS),UnitedNationsConvention
ontheLawoftheSea (ahistoricalperspective),athttp://www.un.org/Depts/los/con-
vention_agreements/convention_historical_perspective.htm#Historical%20Perspective,1
May2011.
Abstract:Thispaperexaminestheinternationallegalframeworkofthe
preventionofvessel-sourcemarinepolution.Itprovidesanoverviewofcur-
rentinternationalframework.First,thestudyintroducesInternationalMari-
timeOrganization(IMO)andtheLawoftheSeaConvention(LOSC).Sec-
ond,itanalyzestherelationbetweenConventionsadoptedundertheauspicesof
theIMO(IMOConventions)andtheLOSC.Third,itdiscussesmajorIMO
Conventionsdealingwithpreventionofvessel-sourcepolution.Finaly,this
paperaddresseschalengesoftheinternationallegalframework.
Keywords:Vessel-sourcepolution;Freedomofnavigation;IMO;Lawof
theSea
Ⅰ.Introduction
Nowadays,theprotectionofthemarineenvironmentisoneofthemost
importantecologicalissues,nexttoclimatechangeeffectsandfreshwaterscar-
city.However,nearly30yearsaftertheadoptionoftheUnitedNationsCon-
ventionontheLawoftheSea(LOSC),①thestateoftheworld’soceanscon-
832
tinuestodeteriorate.①Globalclimatechangeisalsofurtherexacerbatingad-
verseimpactsoncoastalandoceanecosystems,partlycausedbygreenhouse
gas(GHG)emissionfromshipping.
TheLOSCdistinguishessourcesofmarinepolutionasland-basedactivi-
ties,dumping,vessels,sea-bedactivities,activitiesinthearea,andthosefrom
orthroughtheatmosphere.Maritimetransportisonlyresponsibleforsome
12%ofthetotal.②However,thispolutionoftenaffectsmorethanonesingle
state.Furthermore,shippingisanactivitywithintensivecommunicationbe-
tweendifferentstatesandindividualsandisregulatedbyinternationalconven-
tionsandtheUnitedNationsConventionontheLawoftheSea(LOSC).③Ex-
ceptLOSC,vessel-sourcepolutionismainlygovernedbyconventionsconclu-
dedundertheauspicesoftheInternationalMaritimeOrganization(IMOCon-
ventions).Ontheinternationallevel,standard-settingeffortstopreventves-
sel-sourcepolutionaremainlyfocusedonthedischargeandemissionstand-
ards,construction,design,equipmentand manning (CDEM)standardsand
Navigationalstandards.④TheIMOhasestablishedaseriesofconventions,in-
cludingtheInternationalConventionforthePreventionofPolutionfrom
Ships,1973,asmodifiedbytheProtocolof1978relatingthereto(MARPOL),
theInternationalConventionfortheSafetyofLifeatSea(SOLAS),theInter-
nationalConventionontheControlofHarmfulAnti-foulingSystemsonShips
(Anti-FoulingConvention)andtheInternationalConventionfortheControl
andManagementofShips’BalastWaterandSediments(BWMConvention).
Inaddition,theBaselConventionontheControlofTransboundaryMovements
ofHazardousWastesandtheirDisposal(BaselConvention)regulateshazard-
ouswastescarriedbyships.
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UnitedNationsConventionontheLawoftheSea20thAnniversary(1982-2002),O-
ceans:TheSourceofLife,p.3,athttp://www.un.org/Depts/los/convention_agree-
ments/convention_20years/oceanssourceoflife.pdf,1May2011.
ShippingFacts,athttp://www.marisec.org/shippingfacts/environmental/smal-contri-
bution-to-overal-marine-polution.php,2May2011.
ErikJaap.Molenaar,CoastalStateJurisdictionoverVessel-SourcePollution,Hague:Klu-
werLawInternational,1998,pp.18-19.
SeeErikJaap.Molenaar,CoastalStateJurisdictionoverVessel-SourcePollution,Hague:
KluwerLawInternational,1998,pp.21-25.
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Vessel-sourcepolutioncanbeeitheraccidentaloroperationalpolution.①
Althoughaccidentalpolutionisthemostwel-knownduetoseveraloiltanker
spils(TorreyCanyon (1967),AmocoCadiz (1987),ExxonValdez (1989),
Erika(1999)andPrestige(2002),itcontributesarelativelysmalparttothe
totalmarinepolutioncausedbyvessels.Thispaperfocusesontheinternation-
allegalframeworkofthepreventionofvessel-sourcepolution,especialyits
fastdevelopmentandchalengesinthelastdecade.Itisalsoanattemptatpro-
vidingabetterunderstandingoftheinternationallegalregime.
Ⅱ.IMOandtheLawoftheSeaConvention
A.InternationalMaritimeOrganization
TheUnitedNationsandrelatedinternationalorganizationshatheability
toinfluencetheinternationalpolicy-makingagenda,andtoinitiateorfacilitate
manyofthemostimportantlaw-makingdevelopments.②Thisisthecasefor
theIMO.ThemainpurposesoftheIMOaretoprovideaplatformforco-oper-
ationamonggovernmentsinthefieldofgovernmentalregulationandpractices
relatedtotechnicalmattersofalkindsaffectingshippingengagedininterna-
tionaltrade;toencourageandfacilitatethegeneraladoptionofthehighest
practicablestandardsinmattersconcerningmaritimesafety,efficiencyofnavi-
gationandpreventionandcontrolofmarinepolutionfromships.③Originaly
thefunctionsoftheIMOweretobeonly“consultativeandadvisory.”With
theentryintoforceofthe1982amendmentstotheConventionontheInterna-
tionalMaritimeOrganization(IMOConvention),theIMOcanalsoperform
functions“assignedtoitbyorunderinternationalinstrumentsrelatingtomari-
timemattersandtheeffectofshippingonthemarineenvironment.”④Theex-
pression“competentinternationalorganization”insingularintheUnitedNa-
tionsLawoftheSeaConvention(LOSC)appliesexclusivelytotheIMO,bear-
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SeeErikJaap.Molenaar,CoastalStateJurisdictionoverVessel-SourcePollution,Hague:
KluwerLawInternational,1998,p.20.Molenaardistinguishesvessel-sourcepolutioninto
threetypes:accidental,operationalandvessel-sourceairpolution.However,theauthor
believesthatairpolutionisalsoemittedduringtheoperationofavesselandthusshould
betreatedasoperationalpolutiontoo.
PatriciaBirnieandAlanBoyle,InternationalLawandTheEnvironment,2nded.,Ox-
ford:OxfordUniversityPress,2002,p.35.
Art.1(a),ConventionontheInternationalMaritimeOrganization.
Art.2(d)oftheIMOConvention.
inginmindtheglobalmandateoftheOrganizationasaspecializedagency
withintheUnitedNationssystemestablishedbytheIMOConvention.①
Nowadays,theIMOhassixmainbodiesconcernedwiththeadoptionor
implementationofconventions.TheAssemblyandCouncilarethemainor-
gans,andcommitteesinvolvedaretheMaritimeSafetyCommittee(MSC),the
MarineEnvironmentProtectionCommittee(MEPC),theLegalCommitteeand
theFacilitationCommittee.Theformalsessionsofnegotiatingcommitteesin-
volvedebatesanddecisions,butthegeneralIMOapproachistoestablishtrea-
tiesbyconsensus.②Aftertheadoptionofaconvention,sometimesitstiltakes
longtimetowaitforitsenforcement.Eachconventionhastomeetcertaincon-
ditionsinordertocomeintoforce.Ingeneral,therearevariousconditions,but
thetwomainissuesarethenumberofratificationsandtherepresentativeof
world’sgrosstonnage.Theybecomemorestringentdependingonthecom-
plexityofthedocument.③TheIMOhasimproveditsproceduresovertheyears
toensurethatchangescanbeintroducedmorequicklyaftertheadoptionofle-
galybindinginternationalinstruments,mainlyannexestoconventions.Oneof
themostsuccessfulofthesehasbeentheprocessknownas“tacitacceptance”.
Itmeansthatthebodywhichadoptstheamendmenttoanannexbyamajority
votedeterminesthestartofenforcementandthetimewithinwhichthecon-
tractingpartieshavetheopportunitytonotifytheirrejectionoftheamend-
ment.AdecisiontakenbymajoritywilbebindingforStatesthatdidnotsup-
portthedecision,unlesstheyexplicitlyoptoutwithintheforeseenperiod.In
casetherearenoobjectionstheamendmentisconsideredacceptedbythepar-
ty.④Theprocedureissopopularthatitisincorporatedinmanyimportant
IMOconventionssuchasMARPOLandSOLAS.
TheenforcementofIMOconventionsdependsonmemberStates.Accord-
ingtotheLOSC,theStatesshouldcontrolandsetpenaltiesforshipsflying
theirownflagsoroftheirregistry.Moreover,portStatesandcoastalStatesal-
sohavecertainpowersforregulatingforeignvessels,whichwilbediscussed
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IMOLEG/MISC/6,10September2008,ImplicationsoftheUnitedNationsConvention
ontheLawoftheSeafortheInternationalMaritimeOrganization,astudybytheSecre-
tariatoftheIMO,7.
NicholasGaskel,DecisionMakingandtheLegalCommitteeoftheInternationalMaritime
Organization,InternationalJournalofMarineandCoastalLaw,vol.18,2003,p.186.
Z.OyaOzcayir,IMOConventions:TheTacitConsentProcedureandSomeRecentExam-
ples,JournalofInternationalMaritimeLaw,vol.10,2004,p.205.
IMOLEGXII/8AnnexII,8.
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below.
B.TheLawoftheSeaConvention
CaledbyTommyKoh,PresidentoftheThirdUnitedNationsConference
ontheLawoftheSea,as“AConstitutionfortheOceans,”theLOSCwas
signedon10December1982andenforcedon28July1996.① Theregimefor
preventingvessel-sourcepolutionisaptlydescribedinthePartXIIofLOSCas
“ProtectionandPreservationoftheMarineEnvironment,”PartII“Territorial
SeaandContiguousZone”andPartV “ExclusiveEconomicZone.”Inthe
LOSC,legislativeorenforcementjurisdictionthataStatehasinrespectofa
particularvesselvariesdependingon whetheritisaflag,coastalorport
State.②TheLOSCalocatedStatejurisdictionamongflag,coastalandport
States,thuscreatedajurisdictionalregimeandasafetynetfortheprevention
ofvessel-sourcepolution.Thejurisdictionalregimeattemptstobalancethe
interestsofflagStatesinasystemwhichsafeguardsthefreedomofnavigation
andisglobalyuniform.Italsotakesintoaccounttheinterestsofcoastal
Stateswhichcanexercisejurisdictionfortheprotectionandpreservationofthe
marineenvironment.③Itreflectsacarefulybalancedcompromisebetween
StateswithmaritimeinterestsandStateswithcoastalinterests.④
TheflagStates’dutytoexerciseeffectiveprescriptiveandenforcementju-
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Seehttp://www.un.org/Depts/los/convention_agreements/convention_historical_per-
spective.htm#Historical%20Perspective,3May2011.
RobinRolfChurchilandAlanVaughanLowe,TheLawoftheSea,3rded.,Manchester:
ManchesterUniversityPress,1999,p.344.FlagStateistheStatewhosenationalityapar-
ticularvesselhas.LOSCdoesnotdefine“port”or“coastal”State.AccordingtoChurch-
ilandLowe,coastalStateistheStateinoneofwhosemaritimezonesaparticularvessel
lies;portStateistheStateinoneofwhoseportsaparticularvessellies.However,Mo-
lenaarthinksthataccountshouldnotonlybetakenofthetypeofenforcement(in-portor
atsea),butalsothelocusoftheviolationandthetypeofstandardsubjecttoenforcement.
WhatshouldneverthelessbeclearisthatportorcoastalStatejurisdictionalwaysimplies
jurisdictionoverforeignvessels.SeeErikJaap.Molenaar,CoastalStateJurisdictionover
Vessel-SourcePollution,Hague:KluwerLawInternational,1998,pp.92-93.
SeeErikJaap.Molenaar,CoastalStateJurisdictionoverVessel-SourcePollution,Hague:
KluwerLawInternational,1998,p.135.
SeeRobinRolfChurchilandAlanVaughanLowe,TheLawoftheSea,3rded.,Man-
chester:ManchesterUniversityPress,1999,p.346.
risdictionoveritsshipsislaiddowningeneraltermsinArt.94(1).①②Ac-
cordingtoArt.211ofLOSC,flagStatesarerequiredtoenactlegislationthat
“shalatleasthavethesameeffectas”thatofgeneralyacceptedinternational
rulesandstandards.Internationalstandardsthereforeonlyformaminimum
thresholdforlegislativejurisdictionofflagStates.Whenitcomestoenforce-
mentjurisdiction,Art.217providesthatflagStatesmustenforceviolationsof
polutionlawsapplyingtotheirshipswherevercommitted.Moreover,under
Art.228,iftheflagStateinstituteitsownproceeding,anycoastalStateshal
suspenditsproceedingstoimposepenaltieswithrespecttoanyviolationofap-
plicablelawsandregulationsorinternationalrulesandstandardsrelatedtothe
prevention,reductionandcontrolofpolutionfromvesselscommittedbyafor-
eignvesselbeyonditsterritorialsea.TheLOSCprovidesFlagStateswiththe
maindutytopreventvessel-sourcepolution.However,inreality,theeffective-
nessofflagStatesjurisdictionisalwaysnotsatisfactory.③Itstilneedscoast-
alStatesandportStatesjurisdictiontoenhancetheso-caledsafetynetonthe
preventionofvessel-sourcepolution.
WithrespecttocoastalStatejurisdiction,itvariesindifferentmaritime
zonesdividedbytheLOSC.④Forthelegislativejurisdiction,thecoastalState
mayadoptlawsandregulationsintheterritorialseawithouthamperinginno-
centpassageofforeignvesselsforprotectingmarineenvironment(Art.21
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ItreadsthateveryStateshaleffectivelyexerciseitsjurisdictionandcontrolinadministra-
tive,technicalandsocialmattersovershipsflyingitsflag.
ForarecentanalysisofflagStatejurisdiction,seeNiveditaM.Hosanee,ACriticalAnaly-
sisofFlagStateDutiesasLaidDownunderArticle94ofthe1982UnitedNationsCon-
ventionontheLawoftheSea,athttp://www.un.org/Depts/los/nippon/unnff_pro-
gramme_home/felows_pages/felows_papers/hosanee_0910_mauritious.pdf,5 May
2011.
ForthelackofincentivesforflagStateenforcement,seeAlanTan,Vessel-SourceMarine
Pollution:TheLawandPoliticsofInternationalRegulation,Cambridge:CambridgeU-
niversityPress,2006,pp.47-61.Seealso,AwniBehnamandPeterFaust,TwilightofFlag
StateControl,OceanYearbook,vol.17,2003,pp.167~192.
Formorediscussion,seeChristopherP.Mooradian,Protecting“SovereignRights”:The
CaseforIncreasedCoastalStateJurisdictionoverVessel-SourcePollutionintheExclu-
siveEconomicZone,BostonUniversityLawReview,vol.82,2002,pp.767-816.Julian
RobertsandMartinTsamenyi,TheRegulationofNavigationunderInternationalLaw:a
ToolforProtectingSensitiveMarineEnvironments,inTafsirMalickNdiayeandRudiger
Wolfrumed.,LawoftheSea,EnvironmentalLawandSettlementofDisputes:Liber
AmicorumJudgeThomasA.Mensah,Leiden:MartinusNijhoffPublishers,2007,pp.787-
810.SeealsoErikJaap.Molenaar,CoastalStateJurisdictionoverVessel-SourcePollu-
tion,Hague:KluwerLawInternational,1998,pp.18-19.
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(1)).However,suchlawsandregulationscannotapplytodesign,construc-
tion,manningorequipment(CDEM)offoreignshipsunlesstheygiveeffectto
generalyacceptedinternationalrulesorstandards(Art.21(2)).IntheExclu-
siveEconomicZone(EEZ),thecoastalStatelegislativejurisdictioniseven
morerestricted.UnderArt.211(5)acoastalStatemayadoptpolutionlegis-
lationforitsEEZwhichconformsandgiveseffectto“generalyacceptedinter-
nationalrulesandstandardsestablishedthroughthecompetentinternational
organizationorgeneraldiplomaticconference.”
Asfortheenforcement,coastalStatesaregovernedbyArt.220ofthe
LOSC.Whentherearecleargroundsforbelievingthataforeignvesselnaviga-
tingintheterritorialseahasviolatedlawsandregulationsofthatcoastal
State,costalStatesmayundertakephysicalinspectionofthevesselandmay,
whentheevidencesowarrants,instituteproceedings,includingdetention(Art.
220(2)).WhenanalegedviolationhappenedintheEEZ,coastalStatesmay
requirethevesselwithinitsterritorialseaorEEZtogiveinformationregarding
itsidentityandportofregistry,itslastandnextportofcalandotherrelevant
informationrequiredtoestablishwhetheraviolationhasoccurred(Art.220
(3)).IftheviolationintheEEZhasresultedin“asubstantialdischargecau-
singorthreateningsignificantpolutionofthemarineenvironment,”thecoast-
alStatemayundertakephysicalinspectionofthevesselformattersrelatedto
theviolationifthevesselhasrefusedtoprovideinformationorifthegivenin-
formationismanifestlyincorrect(Art.220(5)).Incasetheviolationhasre-
sultedin“adischargecausingmajordamageorthreatofmajordamagetothe
coastlineorrelatedinterestsofthecoastalState,ortoanyresourcesofitster-
ritorialseaorEEZ,”thecoastalStatemayinstituteproceedings,includingde-
tentionofthevessel(Art.220(6)).Nevertheless,termslike“substantialdis-
charge”and“majordamage”arequitevague.
Themostradicalinnovationsmadetotheenforcementofmarinepolution
standardsbytheLOSCconcernthepowersgiventoportStates.①Portslie
wholywithinastate’sterritoryandthereforefalunderitsterritorialsover-
eignty.Customaryinternationallawacknowledgesaportstate’swidediscre-
tioninexercisingjurisdictionoveritsport.②TheInternationalCourtofJustice
442
①
②
SeeRobinRolfChurchilandAlanVaughanLowe,TheLawoftheSea,3rded.,Man-
chester:ManchesterUniversityPress,1999,p.350.
ErikJaap.Molenaar,PortStateJurisdiction:TowardComprehensive,Mandatoryand
GlobalCoverage,OceanDevelopment&InternationalLaw,vol.38,2007,p.227.
intheNicaraguacasestatesthatitisbyvirtueofitssovereigntythatthecoast-
alstatemayregulateaccesstoitsports.①ThisisimplicitlyconfirmedbyArt.
25(2),211(3)and255oftheLOSC.Itisgeneralyagreedthatavessel’s
rightofaccesstoportsisonlyapresumption,notanobligationforport
states.②ThisprovidesalegalbasisforportStateJurisdiction.PortStateJu-
risdictionandPortStateControlaredifferent.PortStateJurisdictionconcerns
theportState’spowerstoinvestigateshipsandimposefinesonthemforviola-
tionofinternationalrulesandstandards.InthefulsenseofportStatejuris-
diction,italsorelatestoprosecutionforoffencescommittedbeyondthemari-
timezonesofthe(coastal)stateunderArt.218oftheLOSC.WithPortState
Control,theportStatelimitsitselfintakinganadministrativemeasuresofcon-
trol,suchasdetainingashipinportuntilvariouscorrectivemeasureshave
beentakenororderingittoproceedtothenearestshipyardforrepairs.③Un-
derArt.218oftheLOSC,④theportStatehasjurisdiction(optional,notman-
datory)overanydischarge/offencefromavessel,evenwhenitoccursoutside
itsinternalwaters,territorialseaorEEZ,andifapplicableinternationalrules
andstandardslikeMARPOLareviolated.⑤
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CaseconcerningMilitaryandParamilitaryActivitiesInandAgainstNicaragua(Nicaragua
v.UnitedStatesofAmerica),[1986]I.C.J.Rep.,at.111,para.123.
SeeErikJaapMolenaar,PortStateJurisdiction:TowardComprehensive,Mandatoryand
GlobalCoverage,OceanDevelopment&InternationalLawvol.38,2007,p.227.Seealso
LouisDeLaFayette,AccesstoPortsinInternationalLaw,InternationalJournalofMa-
rineandCoastalLaw,vol.11,1996,pp.1-21.TedL.McDorman,RegionalPortState
ControlAgreemtns:SomeIssuesofInternationalLaw,OceanandCoastalLawJournal,
vol.5,2000,pp.217-218.
Ho-SamBang,IsPortStateControlanEffectiveMeanstoCombatVessel-SourcePolu-
tion? AnEmpiricalSurveyofthePracticalExercisebyPortStatesofTheirPowersof
Control,InternationalJournalofMarineandCoastalLaw,vol.23,2008,p.717.Forde-
tailsaboutPortStateControl,seeZ.OyaOzcayir,TheUseofPortStateControlinMari-
timeIndustryandApplicationoftheParisMOU,OceanandCoastalLawJournal,vol.
14,2008-2009,pp.201-239.Seealso,Z.OyaOzcayir,PortStateControl,LLP,2001.
ACritiqueofArt.218,seeH.S.Bang,PortStateJurisdictionandArticle218oftheUN
ConventionontheLawoftheSea,40(2009)291-309.
MichaelG.FaureandJamesHu,PreventionandCompensationof MarinePollution
Damage:RecentDevelopmentinEurope,ChinaandtheUS,AlphenaandenRijn:Kluwer
LawInternational,2006,p.46.
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Ⅲ.IMOConventionsInterfacewiththeLaw
oftheSeaConvention
  AsdefinedbyShabtaiRosenne,theIMOinterfacewiththeLOSC.Inter-
facemeansthatindependentandoftenincompatiblesystemsinteractorcom-
municatewitheachother.①
A.HistoricalOverviews②
Therearefourmainperiodsintheevolutionoftheinterrelationbetween
theIMOsafetyandantipolutionregulationsanddevelopmentoftheLOSC.
From1959to1973,intensetreatymakingwasinprogressattheIMOwithout
anycomprehensivelawoftheseatreatyframework.Between1973and1982,
UNCLOSIIIwasinparaleltotheadoptionofthemostimportantIMOtrea-
ties.Fromitsadoptionuntilitsenforcement(1992-1994),theLOSCserved
asanimportantreferencetotheon-goingregulatoryworkundertakenbythe
IMO.Thelastperiodisfrom1994topresent,whichfeaturesthedynamicin-
teractionbetweentheLOSCinforceandtheIMOtreaties.
B.BindingNatureoftheLOSCreferencestoIMORegulations
IntermsofStatejurisdiction,theLOSCdefinesthefeaturesandextentof
theconceptsofflag,coastalandportStatejurisdiction,whiletheIMOinstru-
mentsspecifyhowStatejurisdictionshouldbeexercisedtoensurecompliance
withsafetyandantipolutionshippingregulations.③
TheLOSCisacknowledgedtobean“umbrelaconvention”becausemost
ofitsprovisions,beingofageneralkind,canbeimplementedonlythroughspe-
642
①
②
③
MyronH.NordquistandJohnNortonMooreed.,CurrentMaritimeIssuesandtheInter-
nationalMaritimeOrganization,Leiden:MartinusNijhoffPublishers,1999,p.251.
Fordetails,seeAugustinBlanco-Bazan,IMOInterfacewiththeLawoftheSeaConven-
tion,athttp://www.imo.org/INFOrESOURCE/mainframe.asp? topic_id=406&doc_id
=1077,11May2011.SeealsoErikJaap.Molenaar,PortStateJurisdiction:TowardCom-
prehensive,MandatoryandGlobalCoverage,OceanDevelopment&InternationalLaw,
vol.38,2007,pp.269-275.
LEG/MISC/6,10September2008,ImplicationsoftheUnitedNationsConventiononthe
LawoftheSeafortheInternationalMaritimeOrganization,astudybytheSecretariatof
theIMO,p.13.
cificoperativeregulationsinotherinternationalagreements.①Severalprovi-
sionsoftheLOSCrequireStatesto“takeintoaccount,”“conformto,”“give
effectto”or“implement”relevantinternationalrulesorstandardswhichare
referredtoas“applicableinternationalrulesandstandards,”“internationaly
agreedrules,standards,andrecommendedpracticesandprocedures,”“general-
lyacceptedinternationalrulesandstandards,”“generalyacceptedinternation-
alregulations,”“applicableinternationalinstruments”or“generalyaccepted
internationalregulations,proceduresandpractices”developedbyorthrough
the“competentinternationalorganization(IMO).”Theseprovisionsclearly
establishanobligationfortheLOSCStatesPartiestoapplyIMOrulesand
standards.However,twoquestionsareraised.Firstly,whetherpartiestothe
LOSCshouldimplementgeneralyacceptedIMOrulesandstandardsirrespec-
tiveofwhethertheyareornotpartytothetreatywheretheserulesandstand-
ardsarecontained.Secondly,thefirstquestionalsoresultsinconfusionforthe
meaningof“general.”
Thefirstquestionisabout“incorporationbyreference.”②Itcanbear-
guedthatitisirrelevantforStatespartiestotheLOSCtobecomepartiesto
basicIMOtreatiessincetheLOSCincludesobligationstocomplywithalgen-
eralyacceptedIMOrulesandstandards.However,theproblemisthatthisin-
terpretationwilencouragemanyStatesseektoenforceIMOrulesandstand-
ardsinrespectofforeignvesselsasnationallegislationwithoutcomplyingwith
theirobligations,e.g.withoutprovidingthecorrespondingreceptionfacilities
prescribedbyMARPOL.Moreover,theLOSCobligationstoapplyIMOrules
andstandardsshouldnotbeconsideredinaunilateralway,otherwiseitwil
breakthetreatylawstructureandthelegalcertainty.Furthermore,sincethe
“umbrela”provisionsaredifferentfromtheextremelypreciseIMOregula-
tions,aviolationofMARPOLrulesabsolutelycannotbetreatedasaviolation
oftheLOSC.
TheneedtoconsiderIMOrulesandstandardsintrinsicalyassociatedwith
thetreatyinwhichtheyarecontainedisalsorelevantforconsistentlegalinter-
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②
LEG/MISC/6,10September2008,ImplicationsoftheUnitedNationsConventiononthe
LawoftheSeafortheInternationalMaritimeOrganization,astudybytheSecretariatof
theIMO,p.8.
Themethodofmakingonedocumentofanykindbecomesapartofanotherseparatedocu-
mentbyaludingtotheformerinthelatteranddeclaringthattheformershalbetaken
andconsideredasapartofthelatterthesameasifitwerecompletelysetouttherein.
ChinaOceansLawReview (2010Number2)
pretationoftherequirementoftheir“generalacceptance.”①Itwaswelana-
lyzedintheLondon2000ConferenceReport,puttogetherbytheFormerCom-
mitteeonCoastalStateJurisdictionRelatedtoMarinePolutionoftheInterna-
tionalLawAssociation.Accordingtothereport,thepurposeoftheconceptof
“generalyacceptedinternationalrulesandstandards”withintheframeworkof
theLOSCistogiveexpressiontothe“umbrela”functionofPartXII,which
aimsatsecuringtheprimacyofinternationalrulesandstandardsovernational
lawsandregulations.②Basedonthedraftinghistoryofthenotionofgeneraly
acceptedinternationalrulesandstandards,theapplicationofthisconcepttothe
environmentalsphereinthe1982Conventionisbelievedtoretainthesameul-
timateobjective,namelytomakecompulsoryforalstatescertainruleswhich
hadnottakentheformofaninternationalconventioninforceforthestates
concerned,butwhichwereneverthelessrespectedbymoststates.Generaly
acceptedinternationalrulesandstandardscannotbeequatedwithcustomary
laworwithlegalinstrumentsinforceforthestatesconcerned.Instead,they
areprimarilybasedonstatepractice,attachingonlysecondaryimportanceto
thenatureandstatusoftheinstrumentcontainingtherespectiveruleorstand-
ard.③
C.EnvironmentalLOSCandIMOrulesandstandards
Fortheprotectionofmarineenvironment,theLOSCas“umbrelaconven-
tion”hasbeengreatlyalteredinPartXII,whichincludesspecificprovisionsof
anoperativekindandcanbedirectlyimplemented.Therefore,theseprovisions
canbeinterpretedtogetherwithIMOtreaties,especialyMARPOL.
BoththeLOSCandtheMARPOLaredealingwiththeprotectionofma-
rinepolutionbyensuringthatanti-polutionpreventativemeasuresareproper-
lyimplemented.However,whiletheLOSCfocusesmoreonilegaldischarge,
theMARPOLalsopaysattentiontoConstruction,Design,Equipmentand
Manning(CDEM)measuresonboardirrespectiveofwhetherdischargestake
placeornot.Thedistinctionhasimportantconsequencesinconnectionwith
842
①
②
③
SeeMyronH.NordquistandJohnNortonMooreed.,CurrentMaritimeIssuesandthe
InternationalMaritimeOrganization,Leiden:MartinusNijhoffPublishers,1999,p.282.
ConferenceReportLondon2000,pp.31-32,athttp://www.ila-hq.org/en/committees/
index.cfm/cid/12,13May2011.
ConferenceReportLondon2000,p.34,athttp://www.ila-hq.org/en/committees/in-
dex.cfm/cid/12,13May2011.
theapplicationofpenalties.① AccordingtoArt.230oftheLOSC,penalties
otherthanmonetaryonescanbeimposedonlyincaseof“awilfulandserious
actofpolutionintheterritorialsea.”Inotherwords,violationsofMARPOL
rulesresultinginsubstandardnavigationwithoutbothwilfulmisconductand
polutingdischargescanbesanctionedonlywithmonetarypenalties.
Ⅳ.Post-UNCED
Sincethe1992UnitedNationsConferenceonEnvironmentandDevelop-
ment(UNCED),twoimportanttreatieshavebeenadopted:theConventionon
BiologicalDiversity(CBD)andtheUnitedFrameworkConventiononClimate
Change(UNFCCC).TheUNCEDhasalsoissuedtwonon-bindingdocu-
ments:theofficialDeclarationoftheConference(RioDeclaration)andAgenda
21.Theseinstrumentshavenowenteredintotheprocessofinternationallaw-
making.TheyarebeingappliedinvariousformulationsthroughouttheUN
systemandinalbodiesinvolvedinenvironmentalprotection,includingprotec-
tionofmarineenvironmentandachievementofsustainabledevelopmentout-
sidethissystem,aswelasinStates’nationallegislation.②Theinternational
lawontheprotectionofmarineenvironmentliesinanoverlappingareabe-
tweenthelawoftheseaandtheinternationalenvironmentallaw,containingel-
ementsofeachandbelongingtoboth.③
AsthegeneraltermsinthePartXIIofLOSCrequireinterpretationand
furtherdevelopment,theynowshouldbeinterpretedinthecontextofthe
UNCEDprinciples,whichaimatachievingthegeneralnotionof“sustainable
development.”④Theprecautionaryprinciplehasalsobeenappliedinthefield
ofmarineenvironmentprotectionaspartofinternationalenvironmentlaw.⑤
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See.MyronH.NordquistandJohnNortonMooreed.,CurrentMaritimeIssuesandthe
InternationalMaritimeOrganization,Leiden:MartinusNijhoffPublishers,1999,p.285.
See.MyronH.NordquistandJohnNortonMooreed.,CurrentMaritimeIssuesandthe
InternationalMaritimeOrganization,Leiden:MartinusNijhoffPublishers,1999,p.361.
LouisDeLaFayette,TheMarineEnvironmentProtectionCommittee:TheConjunctionof
theLawoftheSeaandInternationalEnvironmentalLaw,TheInternationalJournalof
MarineandCoastalLaw,vol.16,2001,p.158.
See.MyronH.NordquistandJohnNortonMooreed.,CurrentMaritimeIssuesandthe
InternationalMaritimeOrganization,Leiden:MartinusNijhoffPublishers,1999,p.362.
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Moreover,theIMOhasboththeinstitutionalmachineryandpowersnecessary
tofulfilmostofthedemandsresultingfromtheapplicationoftheRioDeclara-
tion,Agenda21andthenewconvention,ifitsMemberStatesarewilingtouse
themforthesepurposes.①
Ⅴ.IMOConventions
A.MARPOL73/78
Art.211(1)oftheLOSClaysdownageneralobligationforstates,acting
throughthecompetentinternationalorganization(IMO)orgeneraldiplomatic
conference,toestablishinternationalrulesandstandardsregardingvessel-
sourcedpolution,andtore-examinethemfromtimetotimeasnecessary.The
mainIMOtreatyinthisareaisMARPOL,whichisacombinationoftwotrea-
tiesadoptedin1973and1978respectivelyandupdatedbyamendmentsthrough
theyears.Art.2(2)and(3)ofMARPOLincludesadefinitionof“harmful
substances”whichisentirelycompatiblewiththedefinitionof“polutionofthe
marineenvironment”includedinarticle1(4)ofLOSC.Bothdefinitionsrefer
totheintroductionofsubstancesintothemarineenvironmentwhichresultsor
canresultinhazardstohumanhealth,harmtoresourcesandhindrancetole-
gitimateuseofthesea.WhilethedefinitionincludedintheLOSCappliestoal
sourcesofmarinepolution,theMARPOLdealsonlywithpolutionfromves-
selsandaccordinglyincludesadefinitionof“discharges”fromships.
TheenforcementofMARPOLreliesprimarilyontheexerciseofflagState
jurisdictionregardingthefeaturesofCDEMofships.TheMARPOLalsoin-
cludesregulationsontheinspectionofforeignshipsvoluntarilyinporttoen-
surethattheycomplywithantipolutionrulesandstandardsandtopreventthe
shipfrom sailingiftheserequirementsarenot met.Furthermore,the
MARPOLentitlesportStatestoinstituteproceedingsinaccordancewiththeir
law.Provisionsontheinstitutionofproceedingsinthisregardshouldberead
togetherwiththeregulationsincludedinArt.228oftheLOSC.
TheMARPOLanditsamendmentscoveraltechnicalaspectstoprevent
andreducepolutionfromships,exceptthedisposalofwasteintotheseaby
dumping,andapplytoshipsofaltypes,althoughitdoesnotapplytopolution
052
① See.MyronH.NordquistandJohnNortonMooreed.,CurrentMaritimeIssuesandthe
InternationalMaritimeOrganization,Leiden:MartinusNijhoffPublishers,1999,p.369.
fromoffshoreexplorationandexploitation.TheMARPOLhastwoProtocols
dealingwithReportsonIncidentsinvolvingHarmfulSubstancesandArbitra-
tion,andsixAnnexesthatcontainregulationsforthepreventionofvarious
formsofpolution:
AnnexIdealswithpolutionbyoil.Itintroducesdischargelimitsforoil
andoilcontaminatedwaterfromshipsofmorethan400tonsgrosstonnage;e-
quipmentregulationstofulfilhedischargestandards(15ppmoil-discharge
monitoringandcontrolsystem,oil-waterseparatingequipmentandafiltering
system,sloptanks,sludgetanks,pipingandpumpingarrangementsseparated
fromthecargopipes);technicalstandardsforoiltankerstolimitoilspilsafter
anaccident-colision,strandingorgrounding-suchassubdivisionofcargo
spaces;damagestabilityrequirementsandthedoublehulconcept;segregated
balasttanks(SBT)anddedicatedcleanbalasttanks(CBT)toavoidbalast-
ingintanksusedforoilcargo;crudeoilwashing(COW)insteadofwater
washing;andanInternationalOilPolutionPreventionCertificate(IOPPC).
AmendmentstotheMARPOLimposingdoublehulorequivalentdesign
requirementsforoiltankersdeliveredonorafter6July1996wereadoptedby
theIMOon6March1992andenforcedon6July1993.Withintheseamend-
ments,aphasing-outschemeforsinglehuloiltankersdeliveredbeforethat
datetookeffectfrom6July1995requiringtankersdeliveredbefore1June1982
tocomplywiththedoublehulorequivalentdesignstandardsnotlaterthan25
yearsand,insomecases,30yearsafterthedateoftheirdelivery.Suchexisting
singlehuloiltankerswouldnotbealowedtooperatebeyond2007and,in
somecases,2012unlesstheycomplywiththedoublehulorequivalentdesign
requirementsofRegulation13FofAnnexIofMARPOL73/78.Forexisting
singlehuloiltankersdeliveredafter1June1982orthosedeliveredbefore1
June1982and whichareconverted,complying withtherequirementsof
MARPOL73/78onsegregatedbalasttanksandtheirprotectivelocation,this
deadlinewouldbe2026atthelatest.①Afterthe“Erika”disasterin1999the
EuropeanUnion(EU)believesthatthenormalframeworkforinternationalac-
tiononmaritimesafetyundertheauspicesoftheInternationalMaritimeOr-
ganizationfalsshortofwhatisneededtotacklethecausesofsuchdisastersef-
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fectively.①TheEUdecidedtoacceleratephasingoutsinglehultankersinter-
naly.AspartoftheErikaIpackageRegulation(EC)No.417/2002wasa-
dopted(Art.3,4)withdeadlinesforthreecategoriesofsinglehultankers.
Meanwhile,memberStatessubmittedajointproposaltotheIMOwiththein-
tentiontoamendtheMARPOL.Despitefacingcontroversialdebate,theEU’s
jointproposalwaspassedfinalyandMARPOLwasamendedin2001,adopting
thesamedeadlinesastheEUforphasingoutsinglehultankers.In2003in
theaftermathofthe“Prestige”disaster,theEUenactedRegulation(EC)No.
1726/2003,whichforthesecondtimeacceleratedthedeadlinessetbyRegula-
tion(EC)No.417/2002.Subsequently,ajointproposalfrom EU Member
StateswasonthetableofIMOfordecision-making.Itwasextensivelydis-
cussedatthe50thMEPCandraisedgreatconcernfromtheoutsideworld.
ConcernswereraisedthattheEU’sunilateralapproachunderminedtheauthor-
ityoftheIMOandcreatedpressureforothercountries,especialydeveloping
countries.However,onceagaintheIMOacceptedtheEUMemberStates’pro-
posal.TheMARPOLamendment,enteredintoforcebytacitacceptanceproce-
durewiththesamedeadlineastheEUregulation.②
AnnexIIdealswithpolutionbynoxiousliquidsubstancescarriedinbulk.
Dischargecriteriaareestablishedfordifferenttypesofchemicalsindifferent
operatingenvironments,andstandardshavebeenestablishedfortankwashing
andassociatedpumpingandpipingarrangements.Initialysome250sub-
stanceswereevaluatedandincludedinthelistappendedtotheConvention.
Thedischargeofresiduesofthosechemicalsubstancesisalowedonlytore-
ceptionfacilitiesuntilcertainconcentrationsandconditions(whichvarywith
thecategoryofsubstances)arecompliedwith.Inanycase,nodischargeofresi-
duescontainingnoxioussubstancesispermittedwithin12milesofthenearest
land.
AnnexIIIisthefirstoftheconvention’soptionalannexesanddealswith
polutionbyharmfulsubstancescarriedinpackages,portabletanks,freight
containers,roadorrailtankwagons,etc.Itcontainsgeneralrequirementsfor
theissuingofdetailedstandardsonpacking,marking,labeling,documenta-
252
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COM (2000)142final,2.
FordetailsaboutEU’sinitiativesandresponseintheIMO,seeVeroniqueFrank,Consequences
ofthePrestigesinkingforEuropeanandinternationallaw,InternationalJournalofMarine
andCoastalLaw,vol.20,2005,pp.18-21.Formoredetailsaboutthephase-outsinglehul
tankersinIMO,seeAlanTan,Vessel-SourceMarinePollution:TheLawandPoliticsofInter-
nationalRegulation,Cambridge:CambridgeUniversityPress,2006,pp.139-155.
tion,stowage,quantitylimitations,exceptionsandnotificationsforpreventing
polutionbyharmfulsubstances.“Harmfulsubstances”coveredbyAnnexIII
arethosesubstanceswhichareidentifiedasmarinepolutantsintheIMOIn-
ternationalMaritimeDangerousGoodsCode(IMDGCode).
AnnexIVcontainsrequirementstocontrolpolutionoftheseabysewage.
AnnexVonpolutionbygarbagefromships,dealswithdifferenttypesofgar-
bageandspecifiesthedistancesfromlandandthemannerinwhichtheymay
bedisposedof.PerhapsthemostimportantfeatureoftheAnnexisthecom-
pletebanimposedonthedumpingintotheseaofalformsofplastic.
AProtocoladoptedattheConferenceofthePartiesinSeptember1997in-
troducedanewAnnexVI,amendingMARPOL73/78.AnnexVIenteredinto
forceon19May2005anddealswithregulationsforthepreventionofairpolu-
tionfromships.March2010amendmentstoAnnexVIwereenforcedon1Au-
gust2011.ItformalyestablishedaNorthAmericanEmissionControlArea,in
whichemissionsofsulphuroxides(SOx),nitrogenoxides(NOx)andparticu-
latematterfromshipsaresubjecttomorestringentcontrolsthanthelimits
thatapplyglobaly.①
AnnexesI,II,andVofMAPOLcontainspecialmandatoryrequirements
forcertainareas(specialareas)regardingthepreventionofoperationaldis-
chargesofharmfulsubstances.Ingeneralterms,therequirementsfordischar-
gesinspecialareasarestricterthanthoseoutsidethem.②Acomparisonbe-
tweenareasrequiringspecialmandatorymeasuresmentionedinArt.211(6)of
UNCLOSandprovisionsonSpecialAreasunderMARPOLindicatesthat,
whiletheformerarerestrictedinjurisdictionalscopetothe EEZ,the
MARPOLSpecialAreaprovisionscoverenclosedorsemi-enclosedareaswhich
mayincludepartsoftheterritorialsea,theEEZandthehighseas.While
MARPOLspecialrequirementsonlyapplytothedischargeofharmfulsub-
stances,Art.211(6)ofUNCLOSdoesnotcontainanyspecificationastothe
kindofmeasuresthatmaybetaken.
Moreover,theSpecialAreaisdifferentfromParticularlySensitiveAreas
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(PSSAs)thatarecontainedintheIMOResolutionA.927(22)①andA.982
(24)②.③PSSAisanareawhichneedsspecialprotectionthroughactionbythe
IMObecauseofitssignificanceforrecognizedecological,socio-economicorsci-
entificreasons;itmaybevulnerabletodamagebyinternationalshippingactivi-
ties.PSSAislikean“emptyvessel”asitentailsnoinherentprotectivemecha-
nisms,④butneedstobeaccompaniedbyspecificAssociatedProtectiveMeas-
ures(APM).Currently,themostfamousPSSAistheWestEuropeanPSSA,
whichcoversavastareafromtheShetlandIslandsnorthofScotlandtothe
southernPortuguese-SpanishborderintherespectiveStates’EEZandterritori-
alseas.
B.SOLAS
ChapterV ofSOLASrequiresshipstocarryvoyagedatarecorders
(VDRs).Theregulationsenteredintoforceon1July2002andalnewships
builtonorafterthatdatehavetobeequippedwithVDRs.Liketheblackbo-
xescarriedonaircraft,VDRsenableaccidentinvestigatorstoreviewprocedures
andinstructionsinthemomentsbeforeanincidentandtohelpidentifythe
causeofanyaccident.ChapterValsomakesitmandatoryforcertainshipsto
carryanautomaticidentificationsystem(AIS).
InaccordancewithArt.22(3)(a)oftheLOSC,coastalstatesmust,inthe
designationofsealanesandtheprescriptionoftrafficseparationschemesin
territorialsea,“takeintoaccount”,interalia,“therecommendationsofthe
competentinternationalorganization”(IMO).Inthecaseofsealanes,therele-
vantIMO’sprovisionsarecontainedinSOLASregulationV/8.RegulationV/
8establishesthatships’routeingsystems“arerecommendedforuseby,and
maybemademandatoryfor,alships,certaincategoriesofshipsorshipscarry-
ingcertaincargoes,whenadoptedandimplementedinaccordancewiththe
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IMOAssembly,ResolutionA.927(22)adoptedon29November2001.Guidelinesforthe
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anddesignationofparticularlysensitiveseaareas.A22/Res.927,15January2002.
ResolutionA.982(24)revokesannex2ofresolutionA.927(22).IMOAssembly,Resolu-
tionA.982(24)adoptedon1December2005.Revisedguidelinesfortheidentificationand
designationofparticularlysensitiveseaareas.A24/Res.982,6February2006.
Fordetails,seeNihanUnlu,ParticularlySensitiveSeaAreas:Past,PresentandFuture,
WMUJournalofMaritimeAffairs,vol.3,2004,pp.159-169.
MarkusDetjen,TheWesternEuropeanPSSA-testingauniqueinternationalconceptto
protectimperiledmarineecosystems,MarinePolicy,vol.30,2006,pp.442-453.
guidelinesandcriteriadevelopedbytheOrganization”(IMO).paragraph(d)of
regulationV/8acknowledgesthattheinitiationofestablishingships’routeing
systemistheresponsibilityoftheGovernmentsorGovernmentconcerned,
whichshouldtakeintoaccounttheguidelinesandcriteriadevelopedbythe
IMO.
SOLASregulationV/8-1enablesStatestoadoptandimplementmandato-
ryshipreportinginaccordancewithguidelinesandcriteriadevelopedbythe
IMO.Theregulationmakesitmandatoryforshipsenteringareascoveredby
shipreportingsystemstoreportintothecoastalauthoritiesgivingdetailsof
sailingplans.Otherinformationmaybealsorequiredincaseofcertaincatego-
riesofshipsandshipscarryingcertaincargoes.SOLASregulationV/8-2deals
withvesseltrafficservicesandprovidesthattheuseofaVTSmayonlybe
mademandatoryinseaareaswithintheterritorialseaofacoastalState.
ShipscarryingdangerouscargoaresubjecttochapterⅦofSOLAS,which
regulatessafetymeasures,includingtheirsafepackagingandstowage,applica-
bletothecarriageofdangerousgoodsbysea.Thischapterissupplementedby
severalIMOcodes,namely:theInternationalCodefortheConstructionandE-
quipmentofShipsCarryingDangerousChemicalsinBulk(IBCCode),theIn-
ternationalCodefortheConstructionandEquipmentofShipsCarryingLiqui-
fiedGasesinBulk(IGCCode)(regulationⅦ/13),theInternationalMaritime
DangerousGoodsCode(IMDGCode),andtheCodefortheSafeCarriageofIr-
radiatedNuclearFuel,PlutoniumandHigh-LevelRadioactiveWastesinFlasks
onBoardShips(INFCode).
C.Anti-FoulingConvention
Anti-foulingpaintsareusedtocoatthebottomsofshipstopreventsealife
suchasalgaeandmoluscsattachingthemselvestothehul-therebyslowing
downtheshipandincreasingfuelconsumption.Intheearlydaysofsailing
ships,limeandlaterarsenicwereusedtocoatships’huls,untilthemodern
chemicalsindustrydevelopedeffectiveanti-foulingpaintsusingmetaliccom-
pounds.Thesecompoundsslowly“leach”intotheseawater,kilingbarnacles
andothermarinelifethathaveattachedtotheship.Butstudieshaveshown
thatthesecompoundspersistinthewater,kilingsealife,harmingtheenviron-
mentandpossiblyenteringthefoodchain.Oneofthemosteffectiveanti-foul-
ingpaints,developedinthe1960s,containstheorganotintributylin(TBT),
whichhasbeenproventocausedeformationsinoystersandsexchangesin
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whelks.
Theharmfulenvironmentaleffectsoforganotincompoundswererecog-
nizedbytheIMOin1989.In1990IMO’sMarineEnvironmentProtection
Committee(MEPC)adoptedaresolutionwhichrecommendedthatGovern-
mentsadoptmeasurestoeliminatetheuseofanti-foulingpaintcontainingTBT
onnon-aluminiumhuledvesselsoflessthan25metresinlengthandeliminate
theuseofanti-fouling paints with aleachingrateof morethanfour
microgram’sofTBTperday.InNovember1999,theIMOadoptedanAssem-
blyresolutionthatcaledontheMEPCtodevelopaninstrument,legalybind-
ingthroughouttheworld,toaddresstheharmfuleffectsofanti-foulingsys-
temsusedonships.Theresolutioncaledforaglobalprohibitionontheappli-
cationoforganotincompoundswhichactasbiocidesinanti-foulingsystemson
shipsby1January2003,andacompleteprohibitionby1January2008.
ThenewConventionadoptedon5October2001(entryintoforce17Sept
2008)defines“anti-foulingsystems”as“acoating,paint,surfacetreatment,
surfaceordevicethatisusedonashiptocontrolorpreventattachmentofun-
wantedorganisms.”UnderthetermsofthenewConvention,Partiestothe
Conventionarerequiredtoprohibitand/orrestricttheuseofharmfulanti-foul-
ingsystemsonshipsflyingtheirflag,aswelasshipsnotentitledtoflytheir
flagbutwhichoperateundertheirauthorityandalshipsthatenteraport,
shipyardoroffshoreterminalofaParty.Shipsofabove400grosstonnageand
aboveengagedininternationalvoyages(excludingfixedorfloatingplatforms,
FSUsandFPSOs)arerequiredtoundergoaninitialsurveybeforetheshipis
putintoserviceorbeforetheInternationalAnti-foulingSystemCertificateis
issuedforthefirsttime;andasurvey whentheanti-foulingsystemsare
changedorreplaced.Shipsof24metresormoreinlengthbutlessthan400
grosstonnageengagedininternationalvoyages(excludingfixedorfloating
platforms,floatingstorageunits(FSUs)andFloatingProductionStorageand
Offtakeunits(FPSOs)havetocarryaDeclarationonAnti-foulingSystems
signedbytheownerorauthorizedagent.TheDeclarationwilhavetobeac-
companiedbyappropriatedocumentationsuchasapaintreceiptorcontractor
Invoice.
Anti-foulingsystemstobeprohibitedorcontroledwilbelistedinanan-
nex(AnnexI)totheConvention,whichwilbeupdatedasandwhennecessa-
ry.AnnexIattachedtotheConventionstatesthatbyaneffectivedateof1
January2003,alshipsshalnotapplyorre-applyorganotincompoundswhich
actasbiocidesinanti-foulingsystems.By1January2008(effectivedate),
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shipseither:(a)shalnotbearsuchcompoundsontheirhulsorexternalparts
orsurfaces;or(b)shalbearacoatingthatformsabarriertosuchcompounds
leachingfromtheunderlyingnon-compliantanti-foulingsystems.Thisapplies
toalships,includingfixedandfloatingplatforms,FSUs,andFPSOs.The
ConventionincludesaclauseinArticle13statingthatashipshalbeentitledto
compensationifitisundulydetainedordelayedwhileundergoinginspectionfor
possibleviolationsoftheConvention.TheConventionprovidesfortheestab-
lishmentofa“technicalgroup”ofexpertstoreviewproposalsforothersub-
stancesusedinanti-foulingsystemstobeprohibitedorrestricted.Article6on
theProcessofProposingAmendmentstocontrolsofAnti-foulingsystemssets
outtheevaluationmethodofananti-foulingsystem.
D.BWMConvention
Oneoftheearliestreferencestomarinealienspeciesinaninternationalin-
strumentcanbefoundinArticle196(1)oftheLOSC.①ItprovidesthatStates
shaltakealmeasuresnecessarytoprevent,reduceandcontrolpolutionofthe
marineenvironmentresultingfromtheuseoftechnologiesundertheirjurisdic-
tionandcontrol,orfromintentionaloraccidentalintroductionofspecies,alien
ornew,toaparticularpartofthemarineenvironment,whichmaycausesignifi-
cantandharmfulchangesthereto.
However,since1982theevolutionofglobalcomprehensionoftherelation-
shipbetweenhumanactivitiesandenvironment,andtheconceptofsustainable
developmenthastakenthenextsteptoanevenmoreholisticorintegralap-
proachbasedonanecosystemicview.②The1992ConventiononBiologicalDi-
versity(CBD)wasadoptedandwidelyacceptedbyStates.③Accordingtothe
Article8(h),eachContractingPartyshal,asfaraspossibleandasappropri-
ate,preventtheintroductionof,controloreradicatethosealienspecieswhich
threatenecosystems,habitatsorspecies.
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MaritimeLaw,vol.14,2008,p.309.
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TheIMOfirstadoptedthe1973InternationalConventionforthePreven-
tionof Polution from Ships.It was amended by the 1978 Protocol
(MARPOL)inordertoachievethecompleteeliminationofintentionalpolu-
tionofthemarineenvironmentbyoilandotherharmfulsubstancesandthe
minimizationofaccidentaldischargeofsuchsubstances.① Threeaspectsof
MARPOLareofparticularrelevancetotheBWMConventionthroughthees-
tablishmentofspecialcontrolincertainareas,certificationandinspectionre-
gimes,andtheprovisionofreceptionfacilities.②Then,theIMOpublishedthe
non-bindingGuidelinesforPreventingtheIntroductionofUnwantedOrgan-
ismsandPathogensfromShips’BalastWaterandSedimentDischarges,Reso-
lutionA.774(18)asinterimsolutionin1993;itwasasrevisedbyResolution
A.868(20)in1997.Theguidelineswereanimportantdevelopmentbecause
theysetforthinternationalyagreedmanagementpracticesandcaledforuni-
formactionbystates.However,theyrelyheavilyonthemid-oceanexchange
ofwaterstakenupfromcoastalwatersinthevicinityoftheportoforiginfor
oceanicwaters;andprovidelittleincentivefortreatmentinnovation.③Finaly,
theBWMConventionwasadoptedin2004,whichspecificalyfocusesoninva-
sivespeciesfrombalastwater.
TheBWMConventionwilenterintoforce12monthsaftertheratification
of30statesrepresentingatleast35percentofgrosstonnageoftheworld’s
merchantshipping.④ Until31August2011,28countriesalreadyratifiedthe
convention,includingsomeEU MemberStates(Sweden,Netherlands,France
andSpain),shippingpowers(NorwayandSouthKorea),smalislandscoun-
tries(Maldives,CookIslands,MarshalIslandsandTuvalu),developingcoun-
tries(Mexico,Brazil,Egypt,Kenya,SouthAfricaandetc),andCanada.Eleven
countriesratifiedtheBWM ConventionduringtheperiodSept2009-Sept
2010,whichshowsanemergingacceptanceoftheBWMConventionwithinin-
ternationalcommunity.TheBWMConventionestablishedatwo-tierprocess
forbalastwatermanagement,includingstandardssetbytheConventionand
morestringentrulesfromcoastalStates.TheBWMConvention,togetherwith
852
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Para.5,Preamble,MARPOL73/78.
MariaHelenaFonsecaDeSouzaRolim,TheInternationalLawonBallastWater.Pre-
ventingBiopollution,Leiden:MartinusNijhoffPublishers,2008,p.54.
JeremyFirestoneandJamesJ.Corbett,CoastalandPortEnvironments:InternationalLe-
galandPolicyResponsestoReduceBalastWaterIntroductionsofPotentialyInvasive
Species,OceanDevelopmentandInternationalLaw,vol.36,2005,p.294.
Article18(1),BWMConvention.
itsAnnexandsupplementaryguidelines,identifiesfourdiscreteelementsinte-
graltobalastwatermanagement:planningandrecordkeeping;managementof
sedimentuptakeanddischarge;managementofbalastwateruptakeanddis-
charge;andspecialarearequirements.Italsosetsforthadditionalobligations
relatedtonotificationandtheprovisionofinformation,researchanddevelop-
ment,cooperation,enforcementandcompliance.①Furthermore,asrecommen-
dedbytheWorldHealthOrganization(WHO),theBWMConventioncross-
referenceswithGuidetoShipSanitationandInternationalHealthRegulations,
sincethereisapotentialpublichealthriskassociatedwiththepresenceof
pathogensinbalastwater.②
Ⅵ.ChalengesforInternationalLegalRegime
Thereisnodoubtthatacomprehensiveinternationallegalregimehasbeen
establishedforthepreventionofvessel-sourcepolutionduringthepastdec-
ades.However,greatchalengesstilexist.
Theneedtoenhanceeffectiveimplementationandenforcementofinterna-
tionallegalregimecontinuestobeachalengefortheinternationalcommuni-
ty.Althoughlackofcapacityandtechnicalknowledgecontributestothisis-
sue,insufficientpoliticalwilandlackoflong-termintegratedplanningalso
playsarole.③TheIMOissometimescaled“toothlesstiger,”sinceithasvery
limitedpowerstodirectlyenforceinternationalmeasuresadoptedunderitsae-
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tled:“Contributingtotheassessment,inthecontextoftheUnitedNationsConferenceon
SustainableDevelopment,ofprogresstodateandtheremaininggapsintheimplementa-
tionoftheoutcomesofthemajorsummitsonsustainabledevelopmentandaddressing
newandemergingchalenges.”A/66/70/Add.1.
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gis.①Itisuptothedomesticlegalsystemtodecidethepositionandtheeffect
ofaninternationalnormwithinitsterritory.②Nevertheless,twomajorprob-
lemsareaddressedinrelationtotheeffectivenessofinternationallaw.First,
thestatesareexpectedtoimplementandcomplywiththestipulationsofinter-
nationalconventionswithlittleconsiderationfortheircapacitytodoso.Sec-
ond,thecurrentinternationallegalframeworkisstate-centric,thatisfocusing
ontheeffortsofstatestocontrolinternationaloilpolution.③Progresshasso
farbeenslowandexistingprocedurestilappeartobeinadequatetobringa-
boutfulcompliance,whichultimatelydependsontheStateparties.④
Theabsoluteprimacyoffreedomofnavigationisunderchalenge.Un-
doubtedly,freedomofnavigationisenshrinedintheLOSC.Asmentioneda-
bove,theLOSCintendstoestablishadelicatebalancebetweenthefreedomof
navigationandcoastalstatejurisdiction.Nevertheless,itisbelievedthatthe
conceptofflagstatejurisdictioncannotadequatelyaddresscontemporarymari-
timeconcerns,includingthoserelatedtomarineenvironmentalprotection.⑤As
pointedoutbyAlanTan,thefundamentalweaknessofflagstatejurisdictionis
thefactthatmostflagstates-whosevesselsrarelyventureintotheirownwa-
ters-haveneverhadtheincentivetoregulatetheactivitiesofthesevessels
whichcauseharmtooraffecttheinterestsofotherstates.⑥Itisbelievedthat
thecurrentregimeweighstooheavilyinfavorofthefreedomofnavigation.
Coastalstateslacktheabilitytoimposeorenforceeffectiveantipolutionmeas-
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E.g.InordertoimproveimplementationandenforcementbyflagStates,theIMOapprovedthe
VoluntaryIMOMemberStatesAuditSchemetoprovideacomprehensiveandobjectiveassess-
mentofhoweffectivelyflagStatesadministerandimplementthemandatoryIMOinstruments
coveredbytheAuditScheme.In2009,theIMOAssemblyendorsedthedecisionoftheIMO
CouncilandagreedtomaketheAuditSchemeaninstitutionalized,mandatoryscheme,which
wilonlybephasedinthroughtheintroductionofamendmentstoIMOinstrumentsin2013,for
entryintoforceinJan2015.See.A/65/69/Add.2,Paras.73-74.
ArminvonBogdandy,Pluralism,DirectEffect,andtheUltimateSay:ontheRelationship.
betweenInternationalandDomesticConstitutionalLaw,InternationalJournalofConsti-
tutionalLaw,vol.6,2008,p.397.
EmekaDuruigbo,ReformingtheInternationalLawandPolicyonMarineOilPolution,
JournalofMaritimeLawandCommerce,vol.31,2000,pp.81-85.
VeroniqueFrank,TheEuropeanCommunityandMarineEnvironmentalProtectionin
theInternationalLawoftheSea,ImplementingGlobalObligationsattheRegionalLev-
el,Leiden:MartinusNijhoffPublishers,2007,p.40.
SeeAlanTan,Vessel-SourceMarinePollution:TheLawandPoliticsofInternational
Regulation,Cambridge:CambridgeUniversityPress,2006,p.18.
SeeAlanTan,Vessel-SourceMarinePollution:TheLawandPoliticsofInternational
Regulation,Cambridge:CambridgeUniversityPress,2006,p.18.
uresbeforecatastrophicaccidentsoccur,eveninEEZareaswithspecialecologi-
calsignificance.① Accompaniedwithmoreconcernsofmarineenvironment,
nowadaysacreepingjurisdictionofcostalstatescanbenoticedinpractice.
Thissometimesresultsintensionbetweenregional/nationallawandinterna-
tionallaw.Atypicalcaseisthe“Intertankocase(CaseC308/06)”withinthe
EuropeanCourtofJusticein2008.Theshippingindustrychalengedthelegali-
tyofEuropeanUnionDirective2005/35/EConship-sourcepolutionandon
theintroductionofpenalties,particularlycriminalpenalties,forinfringements.
ItisbelievedbytheshippingindustrythattheDirective2005/35/ECisinvio-
lationoftheLOSCandtheMARPOLandmaycauseheavierburdenforship-
pingindustryinEuropeanwaters.②
Preventionofvessel-sourcepolutioninareasbeyondnationaljurisdiction
isanotherissuewhichneedstobeaddressed.Underthecurrentinternational
legalregime,itisbasicalyflagState’sresponsibilitytopreventvessel-source
polutioninthehighsea.CoastalStateplaysaverylimitedroletoprotectma-
rineenvironmentinseaareasbeyondtheirjurisdiction.Therefore,themarine
environmentinthehighseaisbecominga“commontragedy.”③Howtoeffec-
tivelydealwithvessel-sourcepolutioninhighsea? Thisisaquestionwaiting
forinternationalandregionalresponse.
Finaly,greenhousegasemissionfromshippingisalsoatypeofvessel-
sourcepolution,whichgreatlycontributestoglobalwarming/climatechange.
TheSecondIMOGreenhouseGas(GHG)Study2009estimatesthat1,046
miliontonsofCO2wereemittedfromshippingin2007.Thiscorrespondsto
3.3percentoftheglobalemissionsthatyear.Internationalshippingisesti-
matedtohaveemitted870miliontons,orabout2.7percentoftheglobale-
missionsofCO2in2007.Intheabsenceofmeasurestocontrolemissionsfrom
shipsemissionsmaygrowfrom150percentto250percentof2007emissions
by2050asaresultofthegrowthinshipping.④Despitegreateffortsmadeby
theIMOinrecentyears,thereisstilnobindinginternationallegalinstrument
dealingwithreductionofGHGemissionfromshipping.Themainquestionis
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theGreatBarrierReef,YaleJournalofInternationalLaw,vol.36,2011,p.208.
CaseC308/06,athttp://eur-lex.europa.eu/LexUriServ/LexUriServ.do? uri=CEL-
EX:62006J0308:EN:HTML,29May2011.
GarretHardin,TheTragedyoftheCommons,Science,vol.162,1968,pp.1243-1248.
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ry,MEPC59/4/7,9April2009.
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howtoapplytheprincipleof“commonbutdifferentiatedresponsibility(CB-
DR)”totheshippingindustry.①Aproposaltoincludeshippingemissionsin
theCopenhagenclimateagreementwasblockedbyChina,India,SaudiArabia
andBahamasduringtheCopenhagenClimateChangeConferencein2009.②
China’spositionisthattheIMOshouldonlyconsidertechnicalissues,and
leavepolitical,legal,andeconomicmatterstobedecidedbytheConferenceof
PartiesoftheUnitedNationsFrameworkConventiononClimateChange(UN-
FCCC).③Moreover,ChinainsiststhattheCBDRprincipleshouldbethekey
principleinthenegotiationprocesswithintheIMO.④
Ⅶ.Conclusions
Duringthepastdecades,theinternationalcommunityhasbeenmaking
greatefforttoestablishacomprehensiveinternationallegalregimeforthepre-
ventionofvessel-sourcepolution.TheLOSCisan“umbrelaconvention,”
whichdelicatelydividesjurisdictionbetweenflag,coastalandportStates.The
IMOConventions(MARPOL,SOLAS,BWM Convention,Anti-FoulingCon-
ventionandetc)aremoretechnical.TheLOSCandIMOconventionsinterface
witheachotherandhaveextensivelyaddressedtheissueofvessel-sourcepolu-
tion.However,themainproblemofinternationallawistheimplementation
andenforcementofinternationallawbysovereignStates/regionalpower.Mo-
reover,arethinkingoftherelationbetweenfreedomofnavigationandcoastal
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states:“Inviewofthedifferentcontributionstoglobalenvironmentaldegradation,States
havecommonbutdifferentiatedresponsibilities.Thedevelopedcountriesacknowledgethe
responsibilitythattheybearintheinternationalpursuitofsustainabledevelopmentin
viewofthepressurestheirsocietiesplaceontheglobalenvironmentandofthetechnolo-
giesandfinancialresourcestheycommand.”FortheapplicationofCBDRinshippingin-
dustry,oneofthemajorproblemsisthatahugenumberofshipsoperateunderflagsof
convenience.Inthatcase,ship.ownersfromdevelopedcountriescaneasilydisguisetheir
identity.SeeSaifulKarimandShawkatAlam,ClimateChangeandReductionofEmis-
sionsofGreenhouseGasesfromShips:AnAppraisal,AsianJournalofInternational
Law,vol.1,2011,pp.131-148.
Seehttp://www.seas-at-risk.org/news_n2.php? page=273,29May2011.
Para.5,ReportoftheMarineEnvironmentProtectionCommitteeonits59thSession,
statementbytheDelegationofChinaonGHGIssues,MEPC59/24Add.I(2009),Annex
13.
ReportoftheMarineEnvironmentProtectionCommitteeonits60thSession,MEPC60/
22(2010),Annex4.
Statejurisdictionisgainingmuchmoresupport.Finaly,seriousissuessuchas
preventionofvessel-sourcepolutioninthehighseasandreductionofGHGe-
missionfromshippingarenotfulyaddressedbytheinternationallaw.
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